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IlHCbMO TeHepajibHoro ceKpeTapn ot 6 HHBapn 2012 ro^a 
Ha HMfl npeAce/iaTejiH CoBeTa Be 3 onacHOCTH 

HacToamuM HMero uecTB npenpoBo^HTt BepOanbHyio HOTy, HanpaBjieHHyio 
MHe CeKpeTapeM MeayiyHapo/iHoro yronoBHoro cyga (cm. npunoaceHue), h ^o6aB- 
JieHHB k Heft. 

IlHCbMOM ot 13 fleKaOpa 2011 ro.ua 3 a no^nucbro npe^ce^aTejia MeayiyHa- 
po^Horo yronoBHoro cyga Coh CaH XioHa (.aoSaBJieHne I) ^o CBe,aeHHa CoBeTa 
Ee3onacHocTH aoboahtch 3aKjnoueHHe 06 OTKa3e PecnyOnHKH Ba# ot coTpygHHue- 
CTBa c CyflOM, cflenaHHoe Ha ocHOBaHHH cTaTtn 87(7) Phmckoto CTaTyTa, h b cbh3h 
c 3 thm npenpoBo>KflaeTca pemeHHe IJanaTti npe^BapHTejTbHoro rrpoR3Bo,ncTBa I, 
Toace ot 13 fleKaOpa 2011 ro^a, no# Ha3BaHHeM «BbiHeceHHoe Ha ocHOBaHHH cTa- 
TbH 87(7) Phmckoto CTaTyTa penieHHe oTHocHTenbHo HeBbinojmeHHa Pecny 6 nHKoft 
Ba# npocb 6 o coTpy^HHuecTBe, HanpaBneHHbix CygoM Ha npe^MeT apecTa h nepe- 
flauH OMapa XacaHa AxMe^a anb-EauiHpa» (^oOaBjreHHe II). 

^.eftcTBya Ha ocHOBaHHH cTaTbH 17(3) CornameHHa o B3aHMOOTHomeHHax 
Meatfly OpraHH3auHeft OObeflHHeHHbrx Haurrft h CyzioM, CeKpeTapi. npeflCTaBjiaeT 
3 th nucbMo h penieHHe .ana rrocaeflyTomero npenpoBoacfleHHa CoBeTy. 

Eyuy BecbMa npH3HaTeneH, ecnn Bbr flOBefleTe HacToamee nucbMo, a Taicace 
npHnoaceHHe h floOaBJieHHa k HeMy ao CBefleHHa huchob CoBeTa Ee3onacHocTH. 


(IJodnucb) IlaH Th MyH 
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IIpHJIOSKeHHe 

BepSajibHan HOTa CeKpeTapn MesKAynapoAHoro yrojiOBHoro cyAa 
ot 13 AeicaSpH 2011 roAa Ha hmh TeHepajibHoro ceKpeTapn 

CeKpeTapb MaKnyHaponHoro yronoBHoro cyna hmcct necTb HanpaBHTb, nna 
nocnenyromero npenpoBOKneHHa CoBeTy Ee3onacHocTH b cootbctctbhh co cTaTb- 
eii 17(3) CornaineHHa o B3aHMooTHouieHHnx, 'iaKnroneHHoro Me>Kay MeacayHapoa- 
hmm yronoBHbiM cyaoM h OpraHH3auneM OObennHeHHbrx Haunii, nonnucaHHoe 
ripeaceaaTeaeM Cyna 13 aeicadpa 2011 rona irncbMo, kotophm ripeaceaaTenb noBo- 
jxwt no CBeneHHfl CoBeTa 3 aKjiroHeHHe 06 OTica3e PecnyOnHKH Baa ot coTpyaHHue- 
CTBa c CynoM, caeaaHHoe Ha ocHOBaHHH cTaTbH 87(7) Phmckoto CTaTyTa. 

Ecjih y Bac B03HHKHyT KaKHe-nnOo Bonpocbi huh ccjih BaM noTpeOyeTca ao- 
nonHHTenbHaa HHt|)opMaitHs, npocb 6 a oOpamaTbca k AaeiccaHapy XoaaicoBy, cnenn- 
anbHOMy coBeTHHKy no bhohihhm cbjbhm h BonpocaM coTpynHHnecTBa (aneKTpoH- 
Haa noHTa: alexander.khodakov@icc-cpi.int; TenetJ)OH: +31 70 515 8662; tjjaicc: 
+31 70 515 8567), huh k AHH-Opop EepTpaH, coBeTHHKy no BonpocaM coTpyuHH- 
necTBa (aaeicTpoHHaa noHTa: anneaurore.bertrand@icc-cpi.int; Tene(J)OH: +31 70 515 
8202). 
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^oSaBJiemie I 

Ilpomy npHHHTb k CBe^eHHro, mto b nopaaice paccMOTpeHHa aena «IlpoKypop 
npoTHB OMapa XacaHa AxMeaa ani.-BamHpa» Ilanara npeaBapj-rrejibHoro npoH3- 
Bo^cTBa I Me>K^yHapo^Horo yronoBHoro cyna, pyKOBoacTByacb cTaTbaMH 86, 87(7) 
h 89 PnMCKoro CTaTyTa MeacayHapoaHoro yronoBHoro cyaa, 3aKjiroMHJia, mto Pec- 
ny6nHKa Haa He BbinoHHHJia npoci>6y o coTpyaHUHecTBe, He no3BonHB TeM caMbiM 
Cyay BbinoiiHHTb ero c|)yHKHHH h nonHOMOHHa. 

^eiicTBya Ha ocHOBaHHH nonoaceHHa 109(4) PernaMeHTa Cyaa, HacToamuM a 
nepeaaro aaHHbril Bonpoc BaM h npenpoBoacaaio pemeHHe riaaaTbi rrpeaBapuTeab- 
Horo npoH3BoacTBa I. 

(Ilodnucb) Coh CaH Xioh 
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^oSaBJieime II 

MejKAyHapoAHbift yrojiOBHbift cyu 

noA-HHHHBiH TeKCT Ha c|)paHuy3CKOM a3biice N°: ICC-02/05-01/09 

^aTa: 13 .aeicaOpa 2011 ro^a 


IlajiaTa npeflBapHTejibHoro npoH3Bo^;cTBa I 
B cocTaBe: 

cyziba CaH^>KH MMaceHOHo MoHareHr (npe^ce^aTejibCTByfomHH cyziba) 
cyziba CniiBHa IIlTaHHep 
cyziba KyHO TapcJjyccep 

CHTyapna b /JapcJiype, Cy^aH 

IlpoKypop npomue OMapa Xacana Axjueda ajib-Eawupa 


^OKyMeHT o 6 mero nocTyna 

BbiHeceHHoe Ha ocHOBaHHH cTaTbH 87 ( 7 ) PnMCKoro CTaTyra peuieHHe 
OTHocHTenbHo HeBbinojiHeHHa Pecny 6 nHKOH Ha/i npocb 6 o coTpyziHHHe- 
CTBe, HanpaBHeHHbix CynoM Ha npe^MeT apecTa h nepe^ann OMapa 
XacaHa AxMena anb-Baninpa 
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O HacTosrmeM /lOKyMeHTe ho.ji>khli 6biti, b cootbctctbhh c nojio^KeHHeM 31 Perna- 
MeHTa Cyaa yBenoMjieHbi: 

KamiejiHpuH IIpoKypopa AflBOKaTbi 

r-H Jlync MopeHO-OKaMno, IlpoKypop 
r->Ka OaTy EeHcy.ua, 3aMecTHTejib IIpoKypopa 

3aKOHHbie npeflCTaBHTejiH noTepneBuiHx 3aKOHHbie npeflCTaBHTejin 
3aHBHTejieH 


HenpeflCTaBJieHHbie noTepneBimie HenpeflCTaBJieHHbie 3aHBHTejiH, 

xoflaTaftcTByiomHe 06 ynacTnn/ 
B03M6IU6HHH ymep6a 


Eiopo o6mecTBeHHbix a/jBOKaTOB Eiopo oSinecTBeHHbix a/jBOKaTOB 

Hjih noTepneBuiHx 


IIpeHCTaBHTejiH rocy/japcm 

KoMneTeHTHbie BjiacTH Pecny 6 nHKH Han 


CeKpeTapaaT 

CeKpeTapb 

r->Ka CnjibBaHa Ap6na 

3aMecTHTejib CeicpeTapH 

r-H ^HHbe npeftpa 

Tpynna no OKa3aHHK» noMomn 
noTepneBuiHM n CBnaeTejiHM 

CeKiinn no BonpocaM ynacmn 
noTepneBuinx n B03MemeHHn ymep6a 


Amicus curiae 


IIpoHne 

npeHcenaTejib Cy.ua 


CeKunn no BonpocaM iiomoiiih 
a^BOKaTaM 


CeKiinn no BonpocaM coaepacaHnn 
non CTpaacen 

IIpoHne 
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IlajiaTa 11 pen b a p me ji b h o 10 npoiiiBoncTBa I («nanara») Me>KnyHaponHoro 
yronoBHoro cyna («Cyn») HacToamuM bhhocht peuieHHe OTHOCHTenbHo HeBbinon- 
HeHHa Pecny6nHKoft Ban nocTynHBuiHx ot Cyna npocb6 o coTpynHHHecTBe Ha 
npe^MeT apecTa h nepenann OMapa XacaHa Ax Mena aJib-Bauinpa («OMap 
am.-BauiHp»). 

Hctophh Bonpoca h apryMeHTbi, npencTaBJieHHbie Pecny6jiHKOH Ban 

1. B cbh 3 h c HacToauiHM nenoM nanara ccbinaeTcn Ha hctophio Bonpoca, conep- 
'/Kamyrocjr b ee «BbiHeceHHOM b cootbctctbhh co cTaTbeil 87-7 Phmckoto cTaTyra 
pemeHHH OTHOCHTenbHo HeBbinojiHeHHa PecnyOnHKoft ManaBH npocb6 Cyna o co- 
TpyzjHHHecTBe Ha npenMeT apecTa h nepenaiH OMapa XacaHa AxMena anb-BauiHpa» 
(«PemeHHe no ManaBH»). 

2. 6 MapTa 2009 rona h 21 hkwih 2010 rona, cootbctctbchho, CexpeTapnaT Cyna 
HanpaBHn rocynapcTBaM — ynacraHKaM CTaTyTa no npocb6e IlaiiaTbi «IIpocb6y ko 
B ceM rocynapcTBaM — ynacTHHKaM Phmckoto CTaTyTa 06 apecTe h nepenane OMapa 
anb-Bamnpa» 1 h «,ZJononHHTenbHyio npocb6y ko bccm rocynapcTBaM— ynacraH- 
KaM Phmckoto CTaTyTa 06 apecTe h nepenane OMapa XacaHa Ax Mena anb- 
Bamnpa» 2 («]Ipocb6bi o coTpynHHnecTBe»). PecnyOnHxa Ban hbhhctch rocynapcT- 
bom — ynacTHHKOM CTaTyTa c 1 a h Bap a 2007 rona, h noaTOMy OHa 6bina yBenoM- 
neHa OTHOCHTenbHo npocb6 o coTpynHHnecTBe. OHa y>xe no3BonHna OMapy anb- 
Baninpy Haxo/iHTbCH Ha CBoeil TeppHTopnn npHOnroHTenbHO 21-23 hkwih 2010 rona 
h He apecTOBana ero. nanaTa HHtJjopMHpoBana Cobct Be3onacHocTH OpraHmaunn 
OObe^HHeHHbix Haiwii h AccaMOneio rocynapcTB-ynacTHHxoB 06 3tom BH3HTe b 
CB oeM pemeHHH ot 27 aBrycTa 2010 rona 3 . 

3. B CBoeM noKnane CexpeTapnaTa o btopom npeObiBaHHH OMapa anb-Bamnpa b 
B ane ot 9 aBrycTa 2011 rona («nepBbm noKnan CeKpeTapa») 4 CexpeTapnaT Cyna 
HHc|)opMHpoBaji nanaTy o tom, hto, no CBeneHHUM, pacnpocTpaHeHHbiM cpencTBaMH 
MaccoBoft HHc|)opManHH, OMap anb-Bamnp Haxonnnca b PecnyOnHxe Ban 7 h 
8 aBrycTa 2011 rona nna ynacTHH b uepeMOHHH HHayrypaunH rnaBbi rocynapcTBa 
Pecny6nHKH Ban Hnpncca ^e6n Htho. B CBoeil BepOanbHoii hotc, conep'/Kameiicn b 
npHnoHceHHH k nepBOMy noKnany CexpeTapnaTa Cyna, CexpeTapb 5 aBrycTa 
2011 rona HanoMHHji Pecny6nHKe Ban, hto OHa «o6n3aHa apecTOBbiBaTb h nepena- 
BaTb Cyny jthh, b oTHomeHHH KOTopbix Me>KnyHaponHbiH yronoBHbm cyn Bbinan 
opnep Ha apecT, h sto o6n3arenbCTBo pacnpocTpaHneTcn Ha npe3HneHTa Anb-Ea- 
mnpa Tax >xe, kbk h Ha mo6oe npyroe jihho, b OTHomeHHH xoToporo Cyn Bbinan op¬ 
nep Ha apecT» 5 . 

4. 18 aBrycTa 2011 rona nanaTa npHHuna PemeHHe o 3anpoce 3aMenaHHH otho- 
CHTenbHo HenaBHero npeObiBaHHa OMapa anb-Bamnpa b PecnyOnHKe Ban» 6 , b ko- 
topom OHa npenno>KHna KOMneTeHTHbiM BnacTHM PecnyOnriKH Ban npencTaBHTb He 
no3nHee 9 ceHTnOpn 2011 rona 3aMenaHHa OTHOCHTenbHo nepBoro noxnana Cexpe- 
TapnaTa Cyna, h b nacTHOCTH OTHOCHTenbHo npennonaraeMoro HeBbinonHeHHH eio 
o6n3aTenbCTBa ynoBneTBopHTb npocb6bi Cyna o coTpynHHnecTBe. 


1 ICC-02/05-01/09-7-tFRA. 

2 ICC-02/05-01/09-96-tFRA. 

3 ICC-02/05-01/09-109-tFRA. 

4 ICC-02/05-01/09-131 -Conf. 

s ICC-02/05-01/09-131-Conf, Annex 2. 

« ICC-02/05-01/09-132-tFRA-Corr. 
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5. B noxnane CexpeTapnaTa no noBony 3aMenaHnn Pecny6nHXH Ba a, H3naHHOM 
b KOH(j)H^eHiiHaiii.HOM nopanxe 9 ceHTa6pa 2011 rona («BTopon noKJian CexpeTa- 
pnaTa Cyna») 7 , CexpeTapb Hiu|)opMHpoBaJi nanaTy o tom, i) hto noeonbCTBO Bana b 
Epioccene 7 ceHTaOpa 2011 rona HanpaBHno b CeKpeTapnaT Cyna 3aMenaHna mhhh- 
CTepcTBa HHOCTpaHHbix nen; ii) hto 3aMenaHna PecnyOnHXH Ban, KaK BbiacHHnocb, 
xacanncb, o/maKo, BepOantHoil HOTbr ot 5 aBrycTa 2011 rona, HanpaBneHHon CeK- 
peTapeM Cyna no nocemeHna Bana OMapoM anb-BamnpoM, a He pemeHna IlanaTbi 
ot 18 aBrycTa 2011 rona; iii) hto 9 ceHTaOpa 2011 rona Bnacra Pecny6nnxH Ban 
Heoc})nnnajibHo coo6lhhjih o tom, hto ohh xoTenn 6bi nponnHTb cpox nna npen- 
CTaBjieHna cbohx 3aMenaHnn no noBony pemeHna IlanaTbi ot 18 aBrycTa 2011 rona. 

6. 21 ceHTaOpa 2011 rona IlanaTa Bbmecna PemeHne 06 H3MeHeHHH cpoxa nna 
npe^cTaBjieHna 3aMenaHnn no noBony HenaBHero npeObiBaHna OMapa anb-Bamnpa 
b Pecny6nHKe Ban 8 , b kotopom oHa nocTaHOBnna nponnHTb no 30 ceHTaOpa 
2011 rona cpox nna npencTaBneHHa KOMneTeHTHbiMH BJiacTaMH Pecny6nHXH Ban 
cbohx 3aMenaHHH. 

7. 30 cemaOpa 2011 rona CeKpeTapnaT Cyzia npencTaBnn nna oTKpbiToro nocTy- 
na cBoil «,ZJoxnan CexpeTapnaTa no noBony 3aMenaHnn PecnyGnnxH Ban» 9 , b koto- 
poM conepacanocb KOHcfmnerrnHanbHoe npnnoaceHne. B 3tom npnnoaceHHH («3aMe- 
nanna PecnyOnnKn Ban») Pecny6nHxa Ban npencTaBHna cnenyromne 3aMenaHna: 

«ccbinaacb Ha cTaTbio 87(1) n ee nyHKTbi, Kacaiomneca npocb6bi o co- 
Tpy^HnnecTBe n cyneOHon noMomn, 

ynnTbiBaa o6myio no3nnnro, npnHaTyio AcjipHxaHCXHM cok)30m b CBa3H c 
MOK^yHapo^HbiM opnepoM Ha apecT, BbinarrrrbiM IlpoKypopoM b OTHomeHnn 
r-Ha OMapa anb-Bamnpa; 

n hto b narrrroM cnynae, nocxonbxy PecnyGnnxa Ban aBnaeTca nnerroM 
A(})pHKaHCKoro C0K)3a, npocb6a IlpoKypopa b PecnyOnnxe Ban ne MoaceT 6biTb 
BbinoimeHa n hto cornacHo nonoaceHHio 109-3 pernaMeHTa, eft nonacHa 6biTb 
npenocTaBJieHa B03MoacHocTb npencTaBHTb cooOmemie; 

BcnencTBne stoto nonoaceHna CTaTbn 87(7) CTaryTa, yxa3aHHoft b noK- 
nane N° ICC-02/05-01/09 ot 18 aBrycTa 2011 rona, a hmchho: «B Tex cjiyna- 
ax, Korna rocynapcTBo-ynacTHHK He BbinoimaeT npocb6y Cyna o coTpynHnne- 
CTBe BonpeKH nonoaceHnaM HacToamero CTaTyTa, tcm caMbiM He no3Bonaa 
Cyny BbinonHHTb ero c))yHKunn h noJiHOMonna cornacHo HacToameMy CTaTyTy, 
Cyn MoaceT BbmecTH 3aKjironeHne no 3TOMy noBony h nepenaTb Bonpoc Ac- 
caMOnee rocynapcTB-ynacTHHxoB huh, b Tex cnynaax, xorna narmbrii Bonpoc 
nepenaH Cyny Cobctom Be3onacHOCTH, — CoBeTy Ee3onacHOCTH», He MoryT 
6biTb Hcnonb30BaHbi» 10 . 

IIpHMeHHMoe npaeo h ero aHajiH3 IlajiaToft 

8. IlanaTa OTMenaeT CTaTbn 13, 21, 27, 86, 87, 89 h 119 CTaTyTa, a Taxace npa- 
BHno 195 IIpaBHn npopenypbi h noxa3biBaHHa («IIpaBHna»). 


ICC-02/05-01/09- 133-Conf. 

ICC-02/05-01/09-134. 

ICC-02/05-01/09-135, avec annexe 1 publique. 
ICC-02/05-01/09-135, annexe 1, page 3. 



9. B KanecTBe npenBapuTejibHoro MOMeHTa Ilanara OTMenaeT, hto, xoth Bnacra 
Ba/ia nojiyMHJiH npe,nynpe>K,zieHHe CeKpeTapitaTa Cyna, no BH3HTa OMapa ajib-Ba- 
LiiHpa, ohh He CTajiH hh oTBeHaTb Cyny, hh apecTOBbiBaTb no,no3peBaeMoro. H3 3to- 
ro IlanaTa nenaeT bhboji, hto Pecny6nHica Ban He BbinoHHHJia CBoero o6n3aTenbCT- 
Ba b eooTBeTCTBHH co cTarbeft 86 CTaTyTa BcecTopoHHe coTpyuHHHaTb c CynoM. 

10. Pecny6nHKa Ban HrHopHpoBajia HCKjiroHHTejibHoe nonHOMOHHe Cyna onpene- 
jiaTb, npHMeHHMbi hh HMMyHHTeTbi b tom hjih hhom KOHKpeTHOM ciiynae. 3to non- 
HOMOHHe 3aKpenneHo b cTaTbe 119-1 CTaTyTa, KOTopaa npenycMaTpHBaeT, hto «nio- 
6oh cnop oTHocHTejibHo cyne6Hbix tjjyHKpHH Cyna nonneiKHT yperynupoBaHHio pe- 
rneHHeM Cyna». KpoMe toto, b npaBHHe 195-1 npenycMaTpuBaeTcn cnenyiomee: 

«Echh 3anpauiHBaeMoe rocynapcTBo yBenoMiweT Cyn o tom, hto b cbh3h 
c npocb6oft o nepenaHe hjih noMomn B03HHKaeT npo6neMa c hchojihchhcm b 
OTH omeHHH cTaTbH 98, 3anpauiHBaeMoe rocynapcTBo npencTaBjiaeT bcio coot- 
BeTCTByiOmyiO HHcJjOpMaUHIO, C TeM HTo6bI nOMOHb Cyay B npHMCHeHHH CTa¬ 
TbH 98. JIio6oe eooTBeTCTByiomee TpeTbe rocynapcTBo hjih HanpaBJiaromee 
roeynapcTBO MonceT npe/icTaBHTb nonojiHHTenbHyio HHcJjopMaiiHio jinx oxa3a- 

hhh cyny noMomH». 

11. BcjieHCTBHe stoto IlaiiaTa nenaeT bmboh o tom, hto b stom othouichhh Pec- 
ny6nHKa Ban He coTpynHHHana c CynoM huh yperyanpoBaHHa Bonpoca, KOTopbift 
OHa HOJi/KHa 6bina hobccth ho CBe/ieHHa IlaiiaTbi, npencTaBHB bcio HMeromyioca 
HHiJiopMaiiHio, c TeM HTo6bi IlaiiaTa BbiHecna CBoe onpeneneHHe. 

12. B 3TOH CBH3H C yHCTOM Ba'/KHOCTH paCCMaTpHBaeMbIX CyHOM BOnpOCOB IlaiiaTa 
npHMeT pemeHHe no cymecTBy Bonpoca 06 OTcyTCTBHH coTpynHHHecTBa co CTopo- 
hm Peeny6nHKH Ban. Peeny6nHKa Ban He yroHHueT, Ha Kaicyio no3HiiHio AtjipHicaH- 
ckoto eoK)3a OHa ecbinaeTca, o/iHaKo pa3HHHHbie pe30JiioLiHH AiJipHKaHCKoro C0K)3a 
eonepiKaT Tpe6oBaHHe b othouichhh toto, hto6m ero qneHbi He coTpyHHHHanH c 
CynoM b BbinojiHeHHH opnepa Ha apecT OMapa anb-Bauinpa 11 . EnHHCTBeHHbiM 
lopHHHHecKHM o6ocHOBaHHeM, KOTopoe Ai|)pHKaHCKHH coio3 npuBonuT b nopiinKC 
o6bacHeHHH toto, b neM ero no3HiiHa eoBMecTHMa co CTaTyTOM, aBJiaeTca ccbiHKa 
Ha «nono>KeHHH CTaTbH 98 PHMCKoro CTaTyTa MeHcnyHaponHoro yronoBHoro cyna b 
OTHOUICHHH HMMyHHTCTOB» 12 . IlaiiaTa HCXOHHT H3 TOTO, HTO AtJipHKaHCKHH C0I03 

KOHKpeTHo ccbinaeTca Ha cTaTbio 98-1 CTaTyTa. 


African Union, Assembly, “Decision on the Meeting of African States Parties to the Rome 
Statute of the International Criminal Tribunal (ICC) Doc, Assembly/AU/13(XIII)”, 3 July 2009, 
Assembly/AU/Dec.245(XIII) Rev.l (“3 July 2009 AU Decision”), para. 10; African Union, 
Assembly, “Decision on the Progress Report of the Commission on the Implementation of 
Decision Assembly/AU/Dec.270(XIV) on the Second Ministerial Meeting on the Rome Statute 
of the International Criminal Court (ICC) Doc. AssemblylAU/10(XV)”, 27 July 2010, 
Assembly/AU/Dec.296(XV), paras 5 6; African Union, Assembly, “Decision on the 
Implementation of the Decisions on the International Criminal Court (ICC) 

Doc. EX.CL/639(XVITI)”, 30-31 January 2011, Assembly/AU/Dec.334(XVI), para. 5; African 
Union, Assembly, “Decision on the Implementation of the Assembly Decisions on the 
International Criminal Court — Doc. EX.CL/670(XIX)”, 30 June — 1 July 2011, 

Assembly/AU/Dec.366(XVII) (“30 June — 1 July 2011 AU Decision”), para. 5. 

3 July 2009 AU Decision, para. 10; 30 June — 1 July 2011 AU Decision Decision, para. 5. 




13. Ilanara OTMenaeT, hto PecnyOnnica ManaBH Taicace ncnojib30Bajia 3Ty no3H- 
Uhio Ac|)pnKaHCKoro coK)3a ana o6bacHeHHa Toro, noneMy oHa He apecTOBana OMa- 
pa ajib-Baiiinpa. B cbocm pemeHHH b OTHomeHHH ManaBH nanaTa 3aicnioHHna, hto 
Pecny6nHKa ManaBH h AtJjpHKaHCKHH coio3 He motoh orrHpaTbca Ha CTarbio 98-1 
CTaTyTa. B aaHHOM cnynae IlanaTa npHBoanT o6ocHOBaHHe, H3noaceHHoe b coot- 
BeTCTByiOHiHx nyHKTax pemeHHH b othouichhh ManaBH 13 , a hmchho: 

«36. ... IlanaTa ycMaTpHBaeT b MeacayHapoaHOM npaBe npHHHHn, cornacHO 
KOTopoMy HMMyHHTeT nn6o 6 bibhihx, nn6o neHCTByromux rnaB rocyaapcTB He 
MOaCeT npHBOnHTbCH B KaHeCTBe B03pa>KeHHH npOTHB npeCnenOBaHHH co cto- 
poHbi MencnyHaponHoro cyaa. 3 to paBHHM o6pa30M othochtch k Ombihhm 
hhh neHCTByroujHM rnaBaM rocynapcTB, He hbjijhoiuhxch ynacTHHicaMH CTaTy¬ 
Ta, bo Bcex cnynaax, xoraa Cya MoaceT ocymecTBnaTb lopHcaHKiiHio. ... 

37. IlanaTa OTMenaeT cyry6o Henpocrae othouichkh CTaTeii 27(2) h 98(1) 
CTaTyTa c toh ponbro, KOTopyio nrpaeT HMMyHHTeT, xoraa Cya CTpeMHTcn 3a- 
pyqHTbcn coTpyaHHHecTBOM b apecTe rnaBbi rocyaapcTBa. IlanaTa cnm-aeT, 
hto ManaBH, a b pacuiHpHTenbHOM cMbrcne — h A(})pHKaHCKHH coio3 He Bnpa- 
Be ecbmaTbCH Ha cTaTbio 98(1) CTaTyTa ana onpaBaaHHH OTxaia ot BbinonHe- 
hhh npoci.6 o COTpyaHHHeCTBe. 

38. Bo-nepBbix, icaic yKa3brBanocb Bbruie, HanHHHe y rnaB rocyaapcTB HMMy- 
HHTeTa nepea MeacayHapoaHbiMH cyaaMH He pa3 onpoBepranocb erne co Bpe- 
MeH IlepBOH MHpOBOH BOHHbl. 

39. Bo-BTopbix, b nocneaHee aecaTHneTHe Bbipocno HHcno cnynaeB, xoraa 
rnaBbi rocyaapcTB npecneayiOTca MeacayHapoaHbiMH cyae6HbiMH HHCTaHHHH- 
mh. K MOMeHTy, xoraa npHHHManocb pemeHne no aeny «Opaep Ha apecT», 
6bin TonbKo oanH tjjaicT npHBneneHHH rnaBbi rocyaapcTBa k cyay b MeacayHa- 
poaHOM nopaaKe; npouecc Haa hhm (penb naeT o Cno6oaaHe MHnomeBHHe) 
Hananca Bcero 3a asa ana ao BbiHeceHHa 3Toro pemeHHa, h 6 onbuiHHCTBO b 
MC Ha Hero aaace He ccbinanocb. 3aBeaeHHbie ace nocne 14 c|)eBpana 
2002 roaa MeacayHapoaHbie cyaeOHbie aena npomB Bapnbia Tennopa, Mya- 
Mapa KaaaatjiH, JIopaHa T6ar6o h HacToamee aeno noKa3biBaioT, hto o6pame- 
HHe k MeacayHapoaHOMy cyaeOHOMy npecneaoBaHHio rnaB rocyaapcTB nony- 
HHno ninpoKoe npH3HaHHe b KanecTBe npneMneMOH npaKTHKH. 

40. B-TpeTbHx, k HacToameMy BpeMeHH, 3a aeBUTb c nHuiHHM neT cymecT- 
BOBaHHa CTaTyTa, HHcno aBnaioianxca ero ynacTHHKaMH rocyaapcTB aocrarno 
120, h Bee H3 hhx cornacHnHCb Ha to, hto6m hx BbicuiHe aonacHocrabie nnua 
nrananHCb HMMyHHTeTa, HMeiomeroca y hhx no MeacayHapoaHOMy npaBy. Bee 
3th rocyaapcTBa 0TKa3anHCb ot nio6bix npnTa3aHHH Ha HMMyHHTeT, paTHc|)H- 
UHpoBaB cTaTbio 27(2) b cneayioiueH (JiopMynnpoBxe: «HMMyHHTeTbi nnn cne- 
HHanbHbre npoueccyanbHbie HopMbi, KOTopbie MoryT 6biTb cBa3aHbi c aonacHo- 
cthmm nonoaceHHeM nnua, 6yab to cornacHO HauHOHanbHOMy hhh MeacayHa- 
poaHOMy npaBy, He aonacHbi npenaTCTBOBarb ocymecTBneHHio CyaoM ero 
lopHcaHKiiHH b OTHomeHHH TaKoro nHua». ,Z(aace HexoTopbie rocyaapcTBa, ko- 
Topbie He npHoOmHHHCb k Cyay, aBaacabi noiBonann, htoOm CHTyauHH nepe- 
aaBanncb Cyay peiomoHHHMH CoBeTa Be3onacHocTH OpraHHiauHH OObean- 
HeHHbix Ham-iii, — 6e3ycnoBHo, 3Haa, hto 3th aeiicTBHH MoryT noBnenb cy- 
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aeSHoe npecne^oBaHHe rnaB rocyaapcTB, xoTopbie b oGmhhoh CHTyaunn 06- 
naaann 6br HMMyHHTeTOM ot BHyTpeHHero npecneaoBaHHH. 

41. B-qeTBepTbix, Bee rocyaapcTBa, o xoTopbix roBopnnocb Bbrme, paTHc|)H- 
nwpoBaJiH CTaTyT Cyaa h/huh nopyHnnn Cyay ocymecTBjijrTb cboio «iopHc- 
anxipno b oTHomeHHH jiHu, oTBeTCTBeHHbix 3a caMbie cepbe3Hbie npeerynne- 
hh a, Bbi3biBaiomHe 03a6oHeHHocTb MeacayHapoaHoro coo6mecTBa». IIoBeae- 
HHe ManaBH, xoraa oho BBepaeT Cyay Taxon MaHaaT, a noTOM 0Txa3biBaeTca 
nepeaaTb b ero pacnopaaceHHe raaBy rocyaapcTBa, xoTopbiii npecneayeTca 3a 
peacHccnpoBaHHe reHoiwaa, boohhmx npecTynneHHH h npecTynneHHH nporaB 
HenoBeHHocTH, Bbirjia.THT HerrocnenoBaTenbHbiM. TpaxTOBxa cTaTbH 98(1), on- 
paB^biBaromaa 0Txa3 ot npeaocTaBneHHa OMapa anb-Eaiunpa b pacnopaaceHHe 
Cyaa cchukoh Ha HMMyHHTOT, co3.aaBa.na 6bi y Cyaa h MeacayHapoaHoro yro- 
hobhoh iocthuhh Heaeecnoco6HocTb, xoTopaa no cbohm npoaBneHHHM co- 
BepmeHHo npoTHBopeHHT uenn paTHc|)HunpoBaHHoro ManaBH CTaTyra. 

42. IlanaTa cnHTaeT, hto npHBepaceHHocTb MeacayHapoaHoro coo6mecTBa 
0Txa3y ot HMMyHHTeTa b ycnoBHHx, Koraa MeacayHapoaHbie cyabi aoOnBaioTCH 
apecTa 3a MeacayHapoaHbie npecTynneHHH, aocrarna xpHTHnecxoft Maccbr. 
Ecnn Koraa-To 3 to h 6bino yMecTHo, to ceftnac yace tohho HeyMecrao tobo- 
pnTb, hto HMMyHHTeT no MeacayHapoaHOMy o6biHHOMy npaBy pacnpocrpaHa- 
eTCH Ha paccMaTpnBaeMbiH caynafi. 

43. ... IlanaTa HaxoanT, hto MeacayHapoaHoe o6biHHoe npaBo aenaeT hc- 
KnioHeHHe H3 HMMyHHTeTa rnaBbi rocyaapcTBa, xoraa MeacayHapoaHbie cyabr 
ao6HBaioTCH apecTa rnaBbi rocyaapcTBa 3a coBepuieHHe MeacayHapoaHbix npe¬ 
cTynneHHH. Meacay o6fl3aTenbCTBaMH ManaBH nepea CyaoM h ero o6fl3aTenb- 
CTBaMH no MencayHapoaHOMy o6biHHOMy npaBy hct HHxaxoil KonnH3nn; no- 
3T0My CTaTbH 98(1) OraTyra HenpnMeHHMa». 

14. IlanaTa cHHTaeT, hto Pecny6nHKa Baa ne MoaceT onHpaTbca Ha cTaTbio 98-1 
CTaTyra b KanecTBe bccomoto apryMeHTa ana o6ocHOBaHHH cBoero HeBbinonHeHHH 
npocb6 o coTpyaHHHecTBe. BcneacTBHe stoto IlanaTa npnxoanT b cootbctctbhh co 
CT aTbeft 87-7 CTaTyTa k BbiBoay, hto PecnyGnnxa Baa ne BbinonHHna npocb6bi o 
coTpyaHHHecTBe BonpeKH nononceHHHM CTaTyTa h tcm caMbiM He no3BonHna Cyay 
ocymecTBHTb B03no>xeHHbie Ha Hero c|iyHKHHH h nonHOMonna. IlanaTa nocTaHOBna- 
eT nepeaaTb 3 tot Bonpoc xax CoBeTy Be3onacHOCTH OpraHH3aiiHH OBbeaHHeHHbix 
HauHii, Tax h AccaM6nee rocyaapcTB-yHacTHHxoB. 

IIo 3 thm ocHOBaHHHM nanaTa 

3aKJiiOHaeT b cootb 6 tctbhh co cTaTbHMH 86 , 87(7) h 89 CTaryTa, hto Pecny6nnxa 
Baa: i) He BbinonHHna cbohx o6a3aTenbCTB, npeaycMaTpHBaiomHx KOHcynbTaiiHH c 
IlanaTOH, nocxonbxy He o6paTHnacb c BonpocoM 06 HMMyHHTeTe OMapa 
anb-Eauinpa b IlanaTy Ha npeaMeT BbmeceHHH nocneaHeft CBoero onpeaeneHHH, h 
ii) 0Txa3anacb ot coTpyaHHHecTBa c CyaoM, He npoH3Beaa apecT OMapa 
anb-Eaninpa h ero nepeaany Cyay, tcm caMbiM He no3BonnB Cyay BbinonHHTb cboh 
cJiyHxiiHH h nonHOMOHHH cornacHo CTaTyTy, h 

iiepe.iaei, pyxoBoacTByacb nonoaceHHeM 109(4) PernaMeHTa Cyaa, HacToamee pe- 
uieHne IIpeaceaaTenio ana npenpoBoacaeHHa CoBeTy Be3onacHocTH nepei IeHe- 
panbHoro cexpeTapa OpraHHiaiiHH 06beaHHeHHbix Hapnii, a Taxace AccaM6nee ro- 
cyaapcTB — ynacTHHxoB CTaTyTa. 
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CoBepmeHO Ha aHrnnficKOM h c|)paHuy3CKOM a3biicax, npnqeM c|)paHuy3CKHH tckct 
HMeeT npeHMymecTBeHHyio cnny. 
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